Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1993

Salt Lake City v. Anatoliy Mouraviev : Brief of
Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Todd Godfrey; Salt Lake City Prosecutor\'s Office; Attorney for Appellee.
Robin K. Youngberg; Salt Lake Legal Defender Association; Attorney for Appellant.
Recommended Citation
Brief of Appellant, Salt Lake City v. Mouraviev, No. 930051 (Utah Court of Appeals, 1993).
https://digitalcommons.law.byu.edu/byu_ca1/4936

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE COURT OF APPEMjftlM OAU S ^ W

HWB

SALT LAKE CITY,
Plaintiff/Appellee,
v.
das$
prior

ANATOLIY MOURAVIEV,
Defendant/Appellant.

witif

H—H(—U

ilM

BRIEF OF ABPEL

Appeal from a jury verdict j<bf g o i llty'

1

HIp Hfett

class B misdemeanor, in violation ofl S i l t Lake Citt)
in the Third Judicial Circuit Court kn apd,
State of Utah, the Honorable PhillipH K m\

r
•J Ipra
me in

UTAH COURT Cr APPEALS
L
Kr
50

^ EN r
u

DOCKET NO. _ 3 £ D ^ J

IMii

e
ke1 LLegal

salt

(k\e Cildyi

^ktjpof:

yi fp?n

TODD GODFREY
l
Salt Lake City Prosecutor's Office!
451 South 200 East
Salt Lake City, Utah 84111
Attorney for Appellee

YOUNGM

Sc i t
4: 4

500

M>1

THflrfl

IN THE COURT OF APPEALS OF THE STATE OF UTAH

SALT LAKE CITY,

:

Plaintiff/Appellee,
v.
ANATOLIY MOURAVIEV,

:
:

Case No. 930051-CA
Priority No. 2

Defendant/Appellant.

BRIEF OF APPELLANT
Appeal from a jury verdict of guilty to Retail Theft, a
class B misdemeanor, in violation of Salt Lake City Code

11-36-060,

in the Third Judicial Circuit Court in and for Salt Lake County,
State of Utah, the Honorable Phillip K. Palmer presiding.

ROBIN K. YOUNGBERG
Salt Lake Legal Defender Assoc.
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Attorney for Appellant
TODD GODFREY
Salt Lake City Prosecutor's Office
451 South 200 East
Salt Lake City, Utah 84111
Attorney for Appellee

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES

ii

JURISDICTIONAL STATEMENT

1

STATUTES AND CONSTITUTIONAL PROVISIONS

1

STATEMENT OF THE ISSUE AND STANDARD OF REVIEW

2

STATEMENT OF THE CASE AND NATURE OF PROCEEDINGS..

2

STATEMENT OF FACTS

2

SUMMARY OF ARGUMENT

5

ARGUMENT

5
POINT I: THE PROSECUTION VIOLATED ITS DISCOVERY
DUTIES BY FAILING TO PROVIDE THE DEFENSE WITH A
VIDEO TAPE OF THE ALLEGED CRIME

5

POINT II: THE TRIAL COURT ERRED IN REFUSING TO
SUPPRESS THE VIDEO TAPE AFTER THE DISCOVERY
VIOLATION WAS BROUGHT TO THE COURT'S ATTENTION...

7

CONCLUSION

9

i

TABLE OF AUTHORITIES

CASES CITED
State v. Knight, 734 P.2d 913, 916 (Utah 1987)

Page
^ g

United States v. Baglev, 473 U.S. 667, 105 S.Ct. 3375,
87 L.Ed.2d. 481 (1985)

6

STATUTES CITED
Utah R. Crim. P . 16

5", 7

Utah R. Crim .P. 30

%

ii

IN THE COURT OF APPEALS OF THE STATE OF UTAH

SALT LAKE CITY,

:

Plaintiff/Appellee,
v.

:

ANATOLIY MOURAVIEV,

:
:

Case No. 930051-CA
Priority No. 2

Defendant/Appellant.
JURISDICTIONAL STATEMENT
Jurisdiction is conferred on this Court pursuant to Rule
26(2)(a) of the Utah Rules of Criminal Procedure and Utah Code Ann.
s78-2a-3 (2) (d) (Supp. 1992), whereby the defendant in a circuit court
criminal action may take appeal to the Court of Appeals from a final
order on a misdemeanor offense.

In this case, final judgment was

rendered by the Honorable Phillip K. Palmer, Judge, Third Circuit
Court in and for Salt Lake County, State of Utah, for the offense of
Retail Theft in violation of Salt Lake City Code

11-36-060.

STATUTES AND CONSTITUTIONAL PROVISIONS
The pertinent part of the following statutes are provided in
Addendum A:
Utah R.Crim.P. 16
Utah R.Crim.P. 30

STATEMENT OF THE ISSUE AND STANDARD OF REVIEW
DID THE COURT ERR IN ALLOWING THE CITY TO INTRODUCE A VIDEO TAPE
WHICH WAS NOT PROVIDED TO DEFENDANT UNTIL THE MORNING OF TRIAL?
11

[T] rial court rulings on the admissibility of evidence are

not to be overturned in the absence of a clear abuse of discretion."
State v. Griffiths, 752 P.2d 879, 883 (Utah 1988). "To constitute an
abuse of discretion, the error must have been harmful." State v.
Larson, 775 P.2d 415, 419 (Utah 1989) (citations omitted).

STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS
This is an appeal from a judgment and conviction for Retail
Theft, a class B misdemeanor, violation of Salt Lake City Code 11-36060.

Prior to trial, Mr. Mouraviev filed a Request for Discovery.

Mr. Mouraviev's counsel also contacted the City Prosecutor to discuss
whether there was a video tape of the alleged crime.

The City did

not provide a video tape pursuant to the discovery request.

The City

further indicated that there was no video tape.
The case went to trial on December 30, 1992.

The City's

lone witnesses came to court with a video tape showing Mr. Mouraviev
in Sears.

The trial court allowed the video tape into evidence over

defense counsel's objection.

STATEMENT OF FACTS
1. On September 13, 1992, Mr. Mouraviev was charged with the
offense of Retail Theft, a class B misdemeanor, in violation of Salt
Lake City Code 11-36-060. (A copy of the Information is attached
2

hereto as addendum "B"). Mr. Mouraviev was charged with stealing a
hacksaw blade from the Sears store located at 754 South State.
2. On September 25, 1992, Mr. Mouraviev filed a Request for
Discovery which was received by the Plaintiff-Respondent
"the City") on September 28, 1992.

(hereinafter

The Request for Discovery

specifically requested any recordings in the possession of any person
or group involved in the prosecution or the investigation of the
case.

In addition, Mr. Mouraviev requested any photographs from the

alleged crime scene. (A copy of Defendant's Request for Discovery is
attached hereto as addendum "C"). ,
3.

On November 10, 1992, the City responded to Mr.

Mouraviev's Request for Discovery by providing a copy of the
Information, Citation, and police report.

None of the provided

discovery mentioned a video tape. (A copy of the City's Response to
Defendant's Request for Discovery is attached hereto as addendum
"D") .
4.

Several days prior to trial, Mr. Mouraviev's counsel

contacted the City Prosecutor assigned to the case to discuss whether
there was a video tape of the alleged shoplifting.

At that time, the

City Prosecutor stated that there was no video tape. See Trial
Transcript (12-30-92), 1, (hereinafter TR.).
5. On the morning of trial, the City's only witness appeared
at court with a video tape showing Mr. Mouraviev holding a long
silver object in the hardware department of Sears.

Prior to the

trial, defense counsel moved that the video tape be excluded.
TR. 1-2 (A copy of this portion of the transcript is attached hereto
3

as addendum " E " ) .

The trial court denied the motion and allowed the

video tape into evidence. TR. 8.
6. The State presented testimony from one witness, Earl
Jolley, an employee of Sears.

Mr. Jolley testified that he watched

Mr. Mouraviev through the store security cameras.

He testified that

Mr. Mouraviev was in the hardware section of the store.

Mr. Jolley

stated that he saw Mr. Mouraviev crouch down and pick up some hacksaw
blades, disappear behind an isle, and reappear without the blades.
Mr. Mouraviev then left the store.

TR. 4-7.

7. Earl Jolley further testified that he confronted Mr.
Mouraviev in the Sears parking lot, and escorted him back into the
store.

Jolley claimed that he caught a glimpse of Mr. Mouraviev

dropping the saw blade from his jacket as the pair were going back
into the store. TR. 9-10, 15-18.
8. Mr. Mouraviev testified with the help of an interpreter.
He stated that he was a recent immigrant from Russia.

Mr. Mouraviev

explained that he was in Sears on September 13, 1992 to purchase a
tap and die set. TR. 19-20.

He stated that he picked up several

tools while in the store, and was unable to remember what tool he was
shown holding on the prosecution's video tape. TR. 20-21.
9. Mr. Mouraviev further testified that he left the store
and was confronted by Jolley in the parking lot. Mr. Jolley took Mr.
Mouraviev into a small room in the store and searched him.

Mr.

Mouraviev indicated that Jolley was angry when he was unable to find
anything on Mr. Mouraviev's person. TR. 21.

Mr. Mouraviev stated

that Jolley left the room, returned with some hacksaw blades, and
4

accused Mr. Mouraviev of stealing them.
10.

TR. 22.

Mr. Mouraviev denied taking the hacksaw blades from

Sears. TR. 23.

SUMMARY OF ARGUMENT
The prosecution violated its discovery duties by not
providing Mr. Mouraviev with a video tape of the alleged crime prior
to trial.

Defense counsel had filed a Request for Discovery, and had

went to the prosecutor's office to discuss whether such a tape
existed.

The prosecutor told defense counsel that there was no tape.
The prosecution's sole witness brought the tape to the

trial.

The trial court abused its discretion by allowing the

prosecution to introduce the tape into evidence over defense
counsel's objection.
ARGUMENT
THE COURT ERRED IN ALLOWING THE CITY TO INTRODUCE A VIDEO TAPE WHICH
WAS NOT PROVIDED TO DEFENDANT UNTIL THE MORNING OF TRIAL.
POINT I: THE PROSECUTION VIOLATED ITS DISCOVERY DUTIES BY FAILING TO
PROVIDE THE DEFENSE WITH A VIDEO TAPE OF THE ALLEGED CRIME.
Rule 16 of the Utah Rules of Criminal Procedure states in
pertinent part:
(a) Except as otherwise provided, the prosecutor
shall disclose to the defense upon request the
following material or information of which he has
knowledge:
. . . (5) Any other item of evidence which the
court determines on good cause shown should be made
available to the defendant in order for the
defendant to adequately prepare his defense.
Utah R.Crim.P. 16 (1993 ed.).
Mr. Mouraviev's Request for Discovery specifically requested
5

any recordings in the possession of any person or group involved in
the prosecution or the investigation of the case; as well as any
photographs from the alleged crime scene. See Defendant's Request for
Discovery, paragraph nos. 3 & 4 (Addendum " D " ) .
The Utah Supreme Court has established that when a
prosecutor voluntarily responds to a discovery request, as in this
case, considerations of fairness require that the response must not
be misleading. State v. Knight, 734 P.2d 913, 916 (Utah 1987) .

In

order to implement this goal the Court in Knight articulated two
requirements for a prosecutor to meet when voluntarily responding to
a request.
First, a prosecutor either "must produce all of the material
requested or must identify explicitly those portions of the request
with respect to which no responsive material will be provided."
Second, "when the prosecution agrees to produce any of the material
requested, it must continue to disclose such material on a ongoing
basis to the defense." Id. at 916-917.
The Court noted that an incomplete response to a discovery
request may have the effect of representing to the defense that such
evidence does not exist, leading the defense to "abandon lines of
independent investigation, defenses, or trial strategies that it
otherwise would have pursued."

Knight, at 917 (quoting United States

v. Baglev, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d. 481 (1985)).
In the case before this Court, the defense was misled in
just such a manner.

Not only did the prosecution fail to provide any

mention of a video tape to the defense in its initial response to the
6

request for discovery, it compounded the mistake when defense counsel
met with the prosecutor to discuss the possible existence of a video
tape by telling the defense that there was no video tape. (TR. 1 ) .
These misleading responses to written and oral discovery requests
precluded the defense from investigating further, and prevented the
defense from learning of the video tape prior to trial.

The

prosecution's actions clearly violated its discovery duties.

POINT II: THE TRIAL COURT ERRED IN REFUSING TO SUPPRESS THE VIDEO
TAPE AFTER THE DISCOVERY VIOLATION WAS BROUGHT TO THE
COURT'S ATTENTION.
A few minutes before the trial began, the prosecution's sole
witness arrived at court with a video tape showing Mr. Mouraviev
holding a long silver object.

In the tape, Mr. Mouraviev is shown

holding the object, walking behind an isle, and exiting the store
without the silver object in his hand.
Defense counsel objected to the admission of the video tape
on the grounds that it had not been disclosed by the prosecution
prior to trial. (TR 1 ) . The court denied the defense counsel's motion
to prohibit the introduction of the video tape, and it was admitted
during trial. (TR. 8 ) .
Rule 16(g) of the Utah Rules of Criminal Procedure provides:
If at any time during the course of the proceedings
it is brought to the attention of the court that a
party has failed to comply with this rule, the
court may order such party to permit the discovery
or inspection, grant a continuance, or prohibit the
party from introducing evidence not disclosed, or
it may enter such other order as it deems just
under the circumstances.
Utah R.Crim.P. 16(g) (1993 ed.)
7

In the Knight case, the Court noted that if a trial judge
denies the relief requested under Rule 16(g), "that denial may
constitute an abuse of discretion warranting a reversal.

An abuse of

discretion occurs when, taking into account any remedial measures
ordered by the trial court, the prejudice to the defendant still
[affects his substantial rights], and the remedial measures requested
but refused would have obviated this prejudice." Id. at 918; see
also, Utah R.Crim.P. 30 (1993 ed.).
In the present case, the trial court's refusal to prohibit
the introduction of the video tape was an abuse of discretion. There
were no remedial measures ordered by the trial court to offset the
prejudice to Mr. Mouraviev.

Mr. Mouraviev was cross-examined on a

video tape which he had never been provided. (TR. 24).
In addition, video tapes and other visual aids are
inherently powerful trial devices. The video tape became in effect a
"third witness", bolstering the testimony of the store employee who
bragged that he saw "more than the video tape". (TR. 8 ) . This
changed the dynamics of what was essentially one person's word
against another.

It is important to note that the tape was played

several times during the trial, and the jury requested to view the
tape during their lengthy deliberation. (TR. 8, 20, 24). Absent the
video tape there was a "reasonable likelihood of a more favorable
result" for Mr. Mouraviev. See, Knight, at 919.

8

CONCLUSION
Mr. Mouraviev asks this court to reverse his conviction for
Retail Theft, or in the alternative, order a new trial.

The

prosecution violated its discovery duties by not providing the
defense with a video tape that was essential to the case. The trial
court abused its discretion by allowing the prosecution to introduce
the video tape into evidence.

RESPECTFULLY SUBMITTED this J- I day of October, 1993.

ROBIN K. YOUNGBERG
Attorney for Mr. Mouraviev
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ADDENDUM "A"

UTAH RULES OF CRIMINAL PROCEDURE

Rule 16. Discovery.
(a) Except as otherwise provided, the prosecutor
shall disclose to the defense upon request the following material or information of which he has knowledge:
(1) relevant written or recorded statements of
the defendant or codefendants;
(2) the criminal record of the defendant;
(3) physical evidence seized from the defendant or codefendant:
(4) evidence known to the prosecutor that
tends to negate the guilt of the accused, mitigate
the guilt of the defendant, or mitigate the degree
of the offense for reduced punishment; and
(5) any other item of evidence which the court
determines on good cause shown should be made
available to the defendant in order for the defendant to adequately prepare his defense.
(b) The prosecutor shall make all disclosures as
soon as practicable following the filing of charges and
before the defendant is required to plead. The prosecutor has a continuing duty to make disclosure.
(c) Except as otherwise provided or as privileged.
the defense shall disclose to the prosecutor such information as required by statute relating to alibi or insanity and any other item of evidence which the court
determines on good cause shown should be made
available to the prosecutor in order for the prosecutor
to adequately prepare his case.
(d) Unless otherwise provided, the defense attorney shall make all disclosures at least ten days before
trial or as soon as practicable. He has a continuing
duty to make disclosure.
(e) When convenience reasonably requires, the
prosecutor or defense may make disclosure by notifying the opposing party that material and information
may be inspected, tested or copied at specified reasonable times and places.
(f) Upon a sufficient showing the court may at any
time order that discovery or inspection be denied, restricted, or deferred, or make such other order as is
appropriate. Upon motion by a party, the court may

permit the party to make such showing, in whole or
in part, in the form of a written statement to be inspected by the judge alone. If the court enters an order granting relief following such an ex parte showing, the entire text of the party's statement shall be
sealed and preserved in the records of the court to be
made available to the appellate court in the event of
an appeal.
(g) If at any time during the course of the proceedings it is brought to the attention of the court that a
party has failed to comply with this rule, the court
may order such party to permit the discovery or inspection, grant a continuance, or prohibit the party
from introducing evidence not disclosed, or it may
enter such other order as it deems just under the circumstances.
(h) Subject to constitutional limitations, the accused may be required to:
(1) appear in a lineup;
(2) speak for identification;
(3) submit to fingerprinting or the making of
other bodily impressions;
(4) pose for photographs not involving reenactment of the crime;
(5) try on articles of clothing or other items of
disguise;
(6) permit the taking of samples of blood, hair,
fingernail scrapings, and other bodily materials
which can be obtained without unreasonable intrusion;
(7) provide specimens of handwriting;
(8) submit to reasonable physical or medical
inspection of his body; and
(9) cut hair or allow hair to grow to approximate appearance at the time of the alleged offense.
Whenever the personal appearance of the accused
is required for the foregoing purposes, reasonable notice of the time and place of such appearance shall be
given to the accused and his counsel. Failure of the
accused to appear or to comply with the requirements
of this rule, unless relieved by order of the court,
without reasonable excuse shall be grounds for revocation of pre-trial release, may be offered as evidence
in the prosecutor's case in chief for consideration
along with other evidence concerning the guilt of the
accused and shall be subject to such further sanctions
as the court should deem appropriate.

UTAH RULES OF CRIMINAL PROCEDURE

Rule 30. Errors and defects.
(a) Any error, defect, irregularity or variance
which does not affect the substantial rights of a party
shall be disregarded.
(b) Clerical mistakes in judgments, orders or other
parts of the record and errors in the record arising
from oversight or omission may be corrected by the
court at any time and after such notice, if any, as the
court may order.

ADDENDUM "B"

CIRCUIT COURT, STATE OF UTAH, SALT LAKE COUNTY, SALT LAKE DEPARTMENT

SALT LAKE CITY,
A Municipal Corporation
vs.
ANATOLIY MOURAVIEV

i

NOV i

m
INFORMATION

05/16/37
Court Case 921011883MC
DEFENDANT
Judge FMP
STATE OF UTAH
ss.
City and County of Salt Lake
M.S. ATKIN
of Salt Lake City,in the County of Salt Lake,
State of Utah on behalf of said City, on oath complains that the above
named defendant whose other and true name is to complainant unknown,
of Salt Lake City, in the County of Salt Lake and State of Utah on or about
09/13/92 1120
,at Salt Lake City, in the County of Salt Lake and state
aforesaid did commit the public offense of
VIOLATING THE SALT LAKE CITY CODE, as follows, to-wit:
COUNT I:
THEFT OF MERCHANDISE AND/OR PROPERTY HAVING A VALUE NOT EXCEEDING $100.00
TAKEN FROM SEARS.
A CLASS B MISDEMEANOR.
IN VIOLATION OF SALT LAKE CITY CODE, SECTION 11-36-060

All counts located at approximately 754 S STATE

Date

Complainant
Salt Lake City Prosecutor

!

ADDENDUM "C"

CARLOS A. ESQUEDA (5386)
Salt Lake Legal Defender Association
Attorney for Defendant
430 East 5th South #300
Salt Lake City, Utah 84111
Telephone: (801) 532-5444
IN THE THIRD CIRCUIT COURT IN AND FOR SALT LAKE COUNTY,
STATE OF UTAH, SALT LAKE DEPARTMENT
SALT LAKE CITY,

:

Plaintiff,
-v-

REQUEST FOR DISCOVERY

: •
:
•

ANATOLIY MOURAVIEV,
Defendant.

Case No. 921011883MC
COMM. PALACIOS
:

The defendant, ANATOLIY MOURAVIEV, by and through his/her
attorney of record, CARLOS A. ESQUEDA, pursuant to Rule 16 Utah
Rules of Criminal Procedure and the Due Process Clauses of
Constitutions of Utah and the United States, hereby requests the
following materials be provided to him ten days prior to the
pre-trial conference now set for November 12, 1992.
1.

Any evidence which tends to negate the guilt of the

defendant, or mitigate the guilt of the defendant or mitigate the
degree of the offense for reduced punishment that has been
discovered by any member of the agencies involved in the
investigation or prosecution of the above-entitled case.
2.

A list of all the witnesses that the State/City

intends to call for trial in the above-entitled matter, their
addresses, telephone numbers and criminal records.

3.

Any recordings, reports, transcripts or reports about

statements in possession

of any member, or group involved in the

prosecution of the investigation of the above-entitled case taken
from the witnesses listed in number 2.
4.

Any photographs or physical evidence from the alleged

crime scene or taken by any such law enforcement officer procured
during the course of the investigation of the above entitled case by
such police department, County Attorney, its staff or investigative
agencies.
5.

Statements made by the defendant to any of the

State's witnesses and the dates, times, places and persons present
when such statements were made.
6.

Any reports or results of scientific tests taken

during the investigation of this case.
7.

Any reports made by non-governmental agencies

involved including reports made by any state security personnel.
8.

Any police or investigative reports, excluding the

Salt Lake County Attorney's or Salt Lake City Prosecutor's work
product, made during the course of the investigation or prosecution
of this case.
9.

Reports or descriptions or any weapon or other

physical evidence seized from defendant's person or his residence or
vehicle that the State/City intends to use at trial.
10.

Any offers of leniency or plea bargain agreements or

any other form of remuneration provided to any of the witnesses
listed in number 2 and 3 above.

11.

A copy of the booking sheet, any criminal records and

convictions.

WHEREFORE, defendant moves that the Court issue an Order
granting the relief sought.
DATED this?-iff

day of September, 1992.

CARLOS A. ESQUEDA A
Attorney for Defendant
MAILED/DELIVERED a copy of the foregoing Request for
Discovery to the

Salt Lake City Prosecutors Office, 451 South

Second East, Salt Lake City, Utah 84111 this
1992.

day of September,

ADDENDUM "D"

CIRCUIT COURT, STATE OF UTAH, SALT LAKE COUNTY, SALT LAKE DEPARTMENT

SALT LAKE CITY,
A Municipal Corporation
vs.
ANATOLIY MOURAVIEV

i;;,, , NOv i LijSS2

INFORMATION

05/16/37
Court Case 921011883MC
DEFENDANT
Judge FMP
STATE OF UTAH
City and County of Salt Lake

ss.

M.S. ATKIN
of Salt Lake City,in the County of Salt Lake,
State of Utah on behalf of said City, on oath complains that the above
named defendant whose other and true name is to complainant unknown,
of Salt Lake City, in the County of Salt Lake and State of Utah on or about
09/13/92 1120
,at Salt Lake City, in the County of Salt Lake and state
aforesaid did commit the public offense of
VIOLATING THE SALT LAKE CITY CODE, as follows, to-wit:
COUNT I:
THEFT OF MERCHANDISE AND/OR PROPERTY HAVING A VALUE NOT EXCEEDING $100.00
TAKEN FROM SEARS.
A CLASS B MISDEMEANOR.
IN VIOLATION OF SALT LAKE CITY CODE, SECTION 11-36-060
All counts located at approximately 754 S STATE

Date

Complainant
Salt Lake City Prosecutor
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ADDENDUM "E"

SALT LAKE CITY
v.
ANATOLIY MOURAVIEV
Tape No. 2580 Side A
Case No. 921011883
MOTION
Defense: Robin Youngberg
Prosecutor: Todd Godfrey
Mr. Youngberg:

I have a couple of motions to make before we

proceed, your Honor.
Judge:

Go ahead.

Mr. Youngberg:

It comes to our attention--both the State's and

mine--this morning, that there's a video tape and although it's not
extremely damaging, I feel that it's an unfair surprise.

I would

ask that that be excluded from the trial today.
Prosecutor:
think...

In response to the motion, your Honor, I didn't

Mr. Youngberg did ask me, I believe on Monday, if I had

the video tape of the incident.

I indicated at that time that I

did not have the tape, because I didn't believe I did. Our witness
showed up this morning with the tapes in hand.

We have viewed

those—both Mr. Youngberg and I--and in light of the fact that
we've both had the chance to review them, I don't think it's an
unfair surprise.

I think he could have adequate opportunity to

look at it again if he wanted.
prepare for it.

??? had the time necessary to

I don't think it changes any of the accusations

the City has made and certainly doesn't change the nature of our
case in any respect.
Judge:

Does

it

change your defense

witnesses you would call, Mr. Youngberg?
1

strategy

at all or the

Mr. Youngberg:

Uh, it doesn't change the witnesses I would call.

It takes away a portion of my defense.

Part of my defense was

going to be to argue that since there was no video tape, it goes
hand in hand with the defense ??? , So it doesn't totally negate my
defense.
Judge:
tape.

It weakens it.

Well, I'm going-to deny your motion then.

We will see the

Any other motions?

Mr. Youngberg:

I would just ask, I don't know if this is the type

of motion you mean, but I would ask that I not be referred to as
public defender in the jury's presence.
Judge:

Okay.

Mr. Youngberg:

The court will refrain from doing that.
Thank you, your Honor.

That's all I have.

Jury Trial (opening)
JUDGE:

Mr.

Godfrey

are

you

ready

to

make

your

opening

statements?
Pros :

I am ready your Honor.

JUDGE:

Alright, you may proceed.

Pros:

talking? ? ?

On September the 13th ??? video in the store ??? as he walked in,
he saw Mr. Mouraviev pick up a ???? and walk around the edge of the
counter.

He was out of the sight of Mr.??? for a short period of

time-some seconds.

When he reappeared, Mr.????? he watched him

eventually leave the store, at which point Mr. ??? went outside
where he spoke to Mr. Mouraview????

As he walked back into the

store there are two sets of doors, as you walk in the first set of
doors Mr.Jolly saw, out of the corner of his eye, ???? that the
2
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